
Extract from Hansard 
[COUNCIL — Wednesday, 23 March 2011] 

 p1889c-1906a 
Hon Giz Watson; Hon Linda Savage; Hon Michael Mischin; Hon Matt Benson-Lidholm; Hon Max Trenorden; 

Chairman 

 [1] 

JURIES LEGISLATION AMENDMENT BILL 2010 

Second Reading 
Resumed from 22 March. 

HON GIZ WATSON (North Metropolitan) [7.33 pm]: I had just about concluded my comments on the Juries 
Legislation Amendment Bill 2010 yesterday but I wanted to add a comment in addition to a point raised by the 
Leader of the Opposition relating to Aboriginal people on juries. This is something I might pursue in more detail 
in committee. There are a range of reasons why Aboriginal people are probably underrepresented in the pool of 
potential jurors. The literacy requirements of people who are available for jury duty are necessary but they 
obviously restrict Aboriginal people from forming juries or being in the jury pool given their sometimes low 
level of literacy in the English language. 

With those comments, we are happy to support the bill. I will be moving a couple of amendments and asking for 
some clarification on particular issues when we come to the committee stage.  

HON LINDA SAVAGE (East Metropolitan) [7.35 pm]: I rise to make some comments about the Juries 
Legislation Amendment Bill 2010, and I begin by thanking the departmental staff who provided us with a very 
informative and interesting briefing about this bill. In speaking on the bill tonight I will not repeat what has 
already been said, because a comprehensive outline of the bill has been provided by other members. 
Coincidentally, last week I attended the Law Society of Western Australia’s continuing professional 
development session, which had the title of “Jury Systems — The Pro’s and Con’s”, and I will make a few 
comments about that.  

The session in favour of the jury system was presented by barrister Judith Fordham, who, until recently, had 
unprecedented access to juries and has been able to provide some real insights into juries and their decision 
making. She is of the opinion that, overall, juries are a positive in our criminal justice system, notwithstanding 
that her research revealed a number of cases of juries having rushed decisions because they wanted to go home, 
or, as her survey revealed, that they had made a decision based on something to do with the look or perhaps the 
race of a person.  

Interestingly, Malcolm McCusker, QC, who is a very well-known criminal barrister, the current Western 
Australian of the Year, and now Governor of this state — 

Hon Liz Behjat: Governor-designate.  

Hon LINDA SAVAGE: I beg your pardon? 

Hon Liz Behjat: He is Governor-designate; he’s not the Governor yet. 

Hon LINDA SAVAGE: Thank you for the correction.  

Malcolm McCusker, QC, who will shortly become the Governor of this state, is well known for his opposition to 
juries, and he provided a very interesting argument. Members who are interested in this area will have read his 
previous papers calling for the abolition of juries. One of the reasons he cites for that opinion—not the only 
one—is that juries do not provide reasons for their decisions. That is, if a person is found guilty or not guilty 
after a jury trial, either the alleged perpetrator or the alleged victim of the crime will never know the reasoning 
for that decision, unlike if the matter had been decided by a judge or a magistrate. Members are aware of some 
recent very high-profile examples of a person having either been convicted or acquitted, and family members—
on one occasion, a member of the Office of the Director of Public Prosecutions—commenting that they were 
outraged and surprised and could not understand the decision of the jury; and no-one ever will because juries do 
not have to provide reasons. That is very interesting because it is, I suppose, very out of step with transparency 
and the need to provide reasons, which for many of us would seem to be embodied in the concept of procedural 
fairness; that is, the enabling of the person to know the basis of the decision. 

Another interesting point Malcolm McCusker made just in passing was that we talk about the right of a person to 
a jury trial. Interestingly, a person does not have an automatic right to a trial by judge alone; that is something for 
which a person must seek leave.  

In preparing to speak on this bill, I found it very interesting to look at the Law Reform Commission report that 
provided the recommendations leading to this bill. I notice that on page 7 it states that today juries are virtually 
unheard of in civil trials and are empanelled in less than 0.5 per cent of criminal cases. That is a tiny number of 
cases. Clearly, the explanation for that is that the vast majority of criminal trials, as I understand it, go through 
the Magistrates Court—decided by a magistrate—and, of course, they give their reasons. That was the figure 
provided in the Law Reform Commission report, and I heard someone say it amounted to approximately 600 
matters a year. Given, in a sense, how seldom juries are used, it is interesting to hear from other members, and 
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certainly to read in this paper, the feedback on just how important people regard juries and see them as essential 
to not only our criminal justice system, but also, as I will point out later in reference to the second reading 
speech, to our democracy. It makes us wonder why we do not have far more if we consider them so important 
and that they are not extended to the Magistrates Court, although that is just a passing thought; I am not 
suggesting it for a moment.  

Hon Michael Mischin: Do you want to abolish them and have trial by judge alone?  

Hon LINDA SAVAGE: No; I want to reflect, Hon Michael Mischin, on juries, and that is what I am doing in 
the time I am allowed. 

Hon Ljiljanna Ravlich: Take all the time you want.  

Several members interjected.  

Hon LINDA SAVAGE: It is an interesting subject because if members look at the report, and if they read the 
research of someone like Judith Fordham, who, as I said, has had unprecedented access to juries, they will find 
that, by participating as a juror, people feel an enhanced sense of confidence in the criminal justice system. 
Clearly, in that sense, it is a very positive experience for a juror. As has been just pointed out to me by 
interjection, the terms of reference in the matter before us did not ask whether we should have juries but raised a 
much narrower question about the eligibility and exemption of jurors. In his second reading speech, Hon 
Michael Mischin spoke of some of the changes that have been made to the way juries are selected and to their 
composition. He indicated that the bill before us is a continuation of that process.  

In the briefing, which other members have referred to, a specific case was mentioned in relation to which there 
was a view that, because of the large number of peremptory challenges available to the accused—as I recall, 
there were three accused—the defence was able to ensure that the jury comprised what was considered by people 
observing to be of a particular complexion. There was the hope that, presumably, they would get a certain 
outcome. In his second reading speech the parliamentary secretary says that by reducing the number of 
challenges, the aim is to address that matter.  

Other members have referred to those clauses that enlarge and make more specific grounds for disqualification 
from jury duty. I note that the government describes schedule 1 as implementing the most significant aspects of 
the government’s intent to increase jury representation on juries. A range of clauses facilitate that. Removing the 
current category of “excused as of right” is estimated to add to the pool of jurors by more than 10 000 people per 
annum. I recall hearing Hon Sue Ellery say that she would be interested, as I would be, in how that figure was 
reached. There is also the ability to defer jury service, which, I assume, is based on the belief that that will add to 
potential jurors being immediately available for possible selection. In the second reading speech, Hon Michael 
Mischin said — 

It is critical for the integrity of the criminal justice system and our democratic civil society that juries 
remain and their processes and functioning are improved at every opportunity and that the composition 
of the jury reflects the wider community as closely as possible. 

I found very interesting, as I assume other members would have, the history that Hon Sue Ellery provided about 
Miss Jessie Robertson as she sought in 1957 to ensure, and was successful in ensuring, that women could be 
members of juries. I found that interesting for a couple of reasons. Firstly, 1957 was the year that I was born. It 
makes me realise just how relatively recently that right was acquired. It also perhaps makes me better understand 
the attitudes of my mother and other women who felt that much needed to be done for women at that time, and I 
would say that there still are some things to be done. It also made me think of the situation of Edith Haynes. I 
have spoken on other occasions about Edith Haynes. For those members who do not recall, Edith Haynes was 
one of a number of women who did a law degree early last century and then had some difficulty being allowed to 
undertake articles, but managed to do so. I understand that her father was a Queen’s Counsel. However, she was 
refused the right to sit the final professional exam that would have allowed her to practise as a fully fledged 
lawyer. Edith was very determined, and there seems to be a number of very determined Ediths in the history of 
this state. She appealed to the Full Court of the Supreme Court. The problem she faced at that time was that 
although the law allowed any person with appropriate qualifications to be admitted as a lawyer, the definition of 
“person”—as it was a person who could be admitted as a lawyer—was said not to include a woman. I will quote 
Mr Justice Burnside. Whenever I quote him, I feel a little sorry because I know that I would not like to be quoted 
in a hundred years from now when what I might say today would seem very out of touch and old-fashioned. In 
deciding the case against her, Mr Justice Burnside said that it is said that the right of a woman to be admitted to 
practise should exist because the words in the statute are “every person”, and that it did not appear to him to be 
very forcible. He went on to say that to allow women to become lawyers and therefore possibly judges was a 
change of such importance that only the Parliament would be able to do it. It subsequently did, and of course it 
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was a Parliament of all men. It adds to the flavour of the changes that have been made over the years. I think it 
took until the 1930s before women could practise as lawyers. 

Hon Giz Watson raised another issue that I think reflects on the situation of women, and that was in regard to the 
daily payment of fees. I think the pay for the unemployed and other people who do not work, which includes 
mothers—this issue has been talked about for a long time—is still $15 a day. I am glad to hear that apparently a 
review is going on into the fee structure. 

In the briefing that we had, I flagged that I would ask Hon Michael Mischin for some explanation, perhaps in his 
response to the second reading debate or during the committee stage, of how the aspirations of the bill to, for 
example, widen the pool of jurors will be assessed; and, when that assessment has been done, what the benefits 
will be and how they will be measured. Hon Sue Ellery referred to what the Law Reform Commission had to 
say, and I will also just briefly mention it. In referring to the myth about who makes up juries, the Law Reform 
Commission of Western Australia stated at page 7 of its report — 

For example, it has been reported that Western Australian juries are populated by ‘housewives’ and the 
unemployed. The Commission has found that this is not the case, with data showing that these 
categories make up only 5% of current jurors. There is also a perception that the ‘professional’ classes 
are not widely represented on juries. Again, data analysed by the Commission shows that this criticism 
cannot be sustained. Of the 1,985 people who responded to the juror survey in 2008–2009, 25% were 
employed in the public sector, with 3% self-funded retirees and 2% students. The majority 
(57%) … were employed in the private sector representing an extremely diverse occupational cross-
section of the community including professionals … managers, supervisors and administrators; 
tradespersons; technicians … and salespersons.  

I am interested to understand whether the aspiration to widen the pool of jurors is solely numerical or whether, as 
the second reading speech indicates, it is based on capturing a wider group. That seems to run slightly counter to 
what the report found. If it is an aspiration, I am interested in what research or benchmarking will be taken and 
when that will be available to see whether that aspiration has been achieved.  

The second reading speech also referred to widening the composition of the jury to reflect the wider community 
as closely as possible. We have talked previously about the role of women, particularly as jurors. Obviously 
women, well into the late 1950s and early 1960s, were certainly never in a position to be judged as people who 
were reflective of the wider community, as juries comprised all men. The Law Reform Commission report, as 
has been mentioned, particularly referred to Indigenous people. On the basis of the report’s criticism of the 
absence of Aboriginal jurors, I am interested to know how a wider group that is more reflective of the 
community we live in would be achieved by the amendments proposed in this bill and whether there will be any 
research or data collected, and what the mechanism is.  

I am also interested to know whether there is any evidence that the composition of juries makes a difference to 
outcomes and, if so, how. In attempting to have a more reflective jury, are we looking for different outcomes? I 
ask that because the case referred to in the second reading speech seemed to be based on the assumption that 
somehow the outcome had been skewed by the jury. On my reading of the second reading speech, if there is an 
attempt to get a different composition or a broader composition—certainly the second reading speech refers to 
that reflecting the wider community—how will that be assessed and what actual difference would it make if a 
difference were sought? How will the slight widening of the pool of people available, including the older age 
group, be measured objectively to improve the criminal justice system, or is it really just aimed at having more 
people available?  

Perhaps Hon Michael Mischin will respond to the issues I have raised when he replies to the second reading 
debate, or I will raise them when we are in Committee of the Whole.  

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [7.54 pm] — in reply: I 
thank honourable members for their contributions to this debate on what is a very important piece of legislation 
from the government’s point of view, which effects some significant, albeit modest, reforms to our jury system. I 
thank the Greens (WA) and the Labor Party for the broad support that they have indicated for the objectives of 
the Juries Legislation Amendment Bill and the bill itself. I understand there will be some debate about certain 
aspects of it that will be addressed in committee. To start with, I should say that notwithstanding the views of the 
commentators, high-profile or otherwise, that Hon Linda Savage has identified, it is pretty widely accepted by 
the community that a jury of peers sitting in judgement on the guilt or innocence of a person, based on the law, is 
a pretty fundamental feature of our society. Many countries around the world do not have that type of system and 
many governments are tyrannies. We identify with and believe that a jury made up of representatives of the 
community who judge the guilt or innocence of other members of the community is fundamental to our system 
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of governance and the administration of criminal justice. That has its origins back in the Dark Ages when juries 
at that time were made up of people who had some knowledge of the events that were being tried. The system 
has developed from there to a desire to see people who are disinterested in the facts and outcome of the case 
deciding the factual issue of guilt or innocence based on the law and to make decisions of fact based on the 
evidence. It is by far and away an imperfect system and it may be that in the future we will regard the jury 
system with the same sort of disdain that we regard trial by ordeal or trial by combat. However, at this stage in 
the development of human society we consider the jury system to be an important bulwark against state control 
and the bias of judges and the like. Our history, and the history of the United Kingdom and the United States, 
which all rely on juries, is peppered with examples of juries not doing what is expected of them. Sometimes they 
come to a bad result and sometimes they reach a very good result. Generally, I believe they come to a good 
result. 

Juries, by their nature, are required to comprise members of the community who are disinterested in the outcome 
and who will hopefully exercise their commonsense. It is all very well to say that they do not give reasons for 
their decisions. That is the fundamental reason we have juries. In the lower-level prosecutions—those that are 
heard before magistrates—a judicial officer makes a decision and gives a reason for it. A trial of indictment, by 
its very definition, at least originally, involved empanelling a jury. We have struck upon the formula of having 
12 jurors. Reserve jurors are required in case one or more jurors should drop out for one reason or another during 
the course of the trial so that the trial can continue regardless. A variety of other reforms have been made to 
facilitate the legal process. The cornerstone of our administration of criminal justice in serious matters has 
always been the jury. I believe and hope that it will remain that way for a long time. Fundamental to that is its 
inscrutably; that is, that it does not give its reasons but simply makes a judgement about whether a person is 
guilty or not guilty beyond reasonable doubt. The importance of juries has been identified also from a social 
point of view by the Law Reform Commission report, and it is something that I tended to say to juries during the 
course of closing addresses when I was prosecuting. I would point out to them that, imperfect though the system 
may seem, clumsy though it may seem and random though it may seem for people who may not otherwise know 
each other to be plucked out of the community and put together in a room to decide these matters without any 
legal training, the important thing that people bring to the jury room is their commonsense. They can pool their 
experiences of life. They may be young or old and from a variety of backgrounds, but what they have in 
common is commonsense. 

That is not to say that juries do not sometimes drift off the mark and make perverse decisions, or that some 
verdicts are not unusual or inexplicable in light of the evidence and the judge’s directions; that happens. It is not 
a perfect institution, but it is the best that we can come up with at this time. It also means that they are 
participating. These—for want of a better term—common people, these ordinary, everyday people who are not 
lawyers or judges and have no part to play in the administration of criminal justice, have an opportunity to 
participate and be involved in this very important feature of our society, which is the administration of justice. 
When they go home and see in the paper the outcome of some trial that they have not been involved in and ask, 
“How on earth could anyone have acquitted this evil person?” or, “How on earth could they have convicted this 
angel?”, they can reflect on the fact that the judgement was made by people such as themselves who, having 
heard the evidence and the judge’s directions and having made their findings of fact and applied them to the law 
and the charge, had come to a conclusion. Those people will then appreciate that it is not as simple as reading 
what the newspapers might think is important or sensational, that there is more to the system than that and that it 
is a very important task and responsibility that they undertake. In my experience jurors, by and large, take their 
responsibility seriously and agonise over what they are doing. Overall, I have found that it is a system that works 
particularly well in serious cases. I will get onto some of the specifics of how that works when we get onto the 
question of challenges. 

Hon Sue Ellery made a number of observations. I will start with one that she made right at the beginning of her 
contribution, which is that the bill evolved from a Law Reform Commission report; that is not strictly correct. 
When this government took office, it emerged that the previous Attorney General had issued a reference to the 
Law Reform Commission to look into the jury system. That came to the attention of the current Attorney 
General upon his assuming the office. He had his own ideas about the jury system being examined, particularly 
on the question of the broader involvement of the community and the number of exemptions from jury service in 
the light of controversy over a number of cases in which there were allegations that juries had been massaged by 
clever defence counsel. The Attorney General issued drafting instructions and an inquiry of his own, or rather 
initiated the process of looking into how the Juries Act could be improved. Although the Law Reform 
Commission report certainly informed the final outcome of the bill that is before us, it was not the genesis of it. 

Hon Sue Ellery: How did he do his review? 
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Hon MICHAEL MISCHIN: He had his own ideas about how the participation of members of the community 
ought to be broadened, and a variety of other things that were looked into. 

Hon Sue Ellery interjected. 

Hon MICHAEL MISCHIN: No; he had his own ideas about how things ought to be done and pursued them as 
a policy issue. The Law Reform Commission report informed it, but it was parallel to it. There is no doubt that 
there has been some crossover of information and evolution of the current bill by drawing on what the Law 
Reform Commission has done. But it is not correct to say that the bill is solely the product of the Law Reform 
Commission’s work or its report.  

I will deal now with the reduction in the number of peremptory challenges. Up until 2005, with the proclamation 
of the Criminal Procedure Act 2004, an accused could make eight peremptory challenges—that is, challenges 
without having to show cause. The prosecution likewise could make four of what were called stand-asides. I will 
not go into the technicalities of that, but that gave the parties a fairly broad opportunity to challenge potential 
jurors. The Criminal Procedure Act was introduced by Hon Jim McGinty when he was Attorney General. As a 
consequence of that act, which took effect from, I think, 2 May 2005, the number of challenges for each party 
was reduced to five, and the prosecution also lost its four stand-asides. That preserved what had been a 
traditional imbalance between the number of challenges that were available to the state—the Crown—and the 
number of challenges that were available to the defence.  

I should add that there is also another form of challenge, which is still preserved, and that is a challenge for 
cause. A challenge for cause can be taken if it can be shown that a person is not qualified to be a juror; or if it 
can be shown that a person is not indifferent to the cause before the court, has some bias, has some connection 
with the case or cares about the outcome of the case, and will not be balanced in his view. Challenges for cause 
are rarely exercised. If we think about it, there are practical reasons for that. An accused may think, when people 
are being chosen at random out of the jury pool and are going into the jury box and are about to be sworn in, that 
juror 3 does not like him and is going to go for him and find him guilty, no matter what the evidence is. The 
accused can then make a challenge for cause. However, the accused will have to prove that, and if the accused 
does not have any evidence, or the judge does not accept the evidence that the accused has put forward, that juror 
will remain on the jury. Therefore, with challenges for cause there are practical difficulties for the accused, and 
there are equally practical difficulties for the prosecution.  

The value of a peremptory challenge is that jurors can be rejected by one party or another because of the 
judgement of the accused or the accused’s lawyer, or the prosecutor. It must be remembered that, from the point 
of view of the accused, the challenge always resides in the accused person, not in the accused’s lawyer. 
However, having said all that, if there were multiple accused, each accused would be given five peremptory 
challenges. Experience has shown that juries can be refined by the defence lawyers working either in concert or 
individually to achieve a jury that they think will be more favourable to their client. I will get into the sorts of 
things that Hon Giz Watson raised and the objections from the Criminal Lawyers’ Association and Mr Percy, 
and invite members to look at the words that they use a little more carefully, and go back to fundamental 
principles. It is all very well that defence lawyers can in the abstract be very interested in concepts of justice and 
equity and so forth. There is no doubt about that at all in the abstract. I say that because if an accused person is 
hiring a lawyer to defend him against a charge, he is not interested in that lawyer’s concepts of justice and 
balance. He does not want a balanced jury. The accused does not want a jury that is interested in justice, unless 
the accused happens to be not guilty and the jury comes to the right result; the accused is interested in acquittal. 
The accused does not want his lawyer to start worrying whether the jury composition is equal with men and 
women, people of different ethnic shades, and intelligent people, or dumb people as the case may be. The 
accused is not interested in whether it is representative of the broad community; he just wants to get off the 
charge. That is what the accused wants his lawyer to work for. It is a simple fantasy for these sorts of concepts to 
be brought up in correspondence and to say, “Gosh, the prosecution has the same number of challenges as the 
defence, they might somehow warp a jury into a convicting jury rather than an acquitting jury.” The objectives 
of the defence are to get their client off—let us not muck around—otherwise there is no point in having a 
defence lawyer! If members consider the words that were used in the correspondence, they will see that it simply 
reinforces that. The letter from the Criminal Lawyers’ Association says that it is going to be a terrible thing for 
justice if the prosecution is not going to be out-challenged by the defence. The letter reads —  

The very basis for a jury system is that an accused is tried by his/her peers.  

That sounds good, but what does it mean? It does not mean that the accused will be tried by other criminals; it 
means they will be tried by members of the community.  

Hon Giz Watson: They are accused; they are not a criminal. 
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Hon MICHAEL MISCHIN: They may be.  

Hon Giz Watson: Surely they are not a criminal until they have been convicted?  

Hon MICHAEL MISCHIN: No. Is Hon Giz Watson saying that if someone was to come into this place and 
attack Hon Ljiljanna Ravlich, they have not done anything wrong until they get a conviction? There is an 
evidential presumption of innocence. 

Hon Giz Watson: Therefore, they are an accused rather than a criminal. 

Hon MICHAEL MISCHIN: But it does not mean they have not done anything until they are convicted. If an 
accused has done something, and knows he has done something, and is being tried by other people who have 
been convicted as criminals, that might be a trial of peers, I suppose. 

Hon Giz Watson: It is an interesting interpretation of the presumption of innocence.  

Hon MICHAEL MISCHIN: Is it? 

Hon Giz Watson: I think it is. 

Hon MICHAEL MISCHIN: I would be fascinated to hear Hon Giz Watson’s view of the presumption of 
innocence.  

Hon Linda Savage: Can I make an interjection? As you know, I very rarely make one. There is definitely 
something in what you are saying that something may have occurred, but that does not make them a criminal and 
that is the point that Hon Giz Watson is making. The fundamental is that you are innocent until proven guilty in 
our criminal justice system.  

Hon MICHAEL MISCHIN: No, we are not, actually. We are presumed innocent until proven guilty. That is 
the formula. There is a distinction. I know that Hon Linda Savage finds that amusing, but that goes to show the 
misinformation that has developed in the system. 

Hon Sue Ellery: The arrogance is absolutely stunning!  

Hon MICHAEL MISCHIN: I suggest Hon Sue Ellery reads the text. 

Several members interjected. 

The DEPUTY PRESIDENT: Order! The parliamentary secretary has the call.  

Hon MICHAEL MISCHIN: It seems that I have somehow become a Holocaust denier or something and I have 
made some serious comment here that shakes the fundamentals of the criminal justice system. Perhaps the 
argument that an accused who has not yet been proven guilty of an offence ought to be tried by people who have 
been proven guilty of offences may, amongst some people, be considered a trial of the accused’s peers. Does that 
make members feel better?  

Hon Giz Watson: No, and you continue to misinterpret what I am saying.  

Hon MICHAEL MISCHIN: The letter from the Criminal Lawyers’ Association goes on to say — 

Unfortunately it is often the case that the random selection process of jurors doesn’t achieve that 
outcome.  

Therefore, members of the community who, generally, are selected at random are not the peers that we ought to 
have a trial before. Mr Urquhart of the Criminal Lawyers’ Association goes on to say — 

An ideal jury is one that has an even balance of males and females and a mix of ages and socio-
economic backgrounds. 

How that is achieved with 12 people is something that he does not go on to explain, but he states that it is the 
ideal jury. No, it is not; the ideal jury is one that is disinterested in the outcome; is chosen at random from the 
community; and has the intelligence and the will to listen to the judge’s direction on what the law is, listen to the 
facts and be able to discern the relevant from the irrelevant, make the important findings of facts—those that are 
relevant to the charge—and return a verdict of either guilty or not guilty based on that evidence and based on the 
law. That is the ideal jury. It is not some social exercise or some non-discrimination forum; it is an exercise in 
achieving justice and that may mean a result of guilt or a result of acquittal. Mr Urquhart goes on to say — 

As a lawyer who has done 100s of jury trials that is often difficult to achieve with 5 challenges. 

Of course it is! How do we achieve an even balance of people chosen at random—the whole fundamental of the 
jury system—from the community of all ages, sizes, backgrounds, professions and experiences with 12 people? 
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It is a nonsense! It is impractical; the system cannot work like that. It never has and it never will. That is not the 
objective of a jury. As I say, it is not some sort of forum in which there are quotas of people of different 
backgrounds. The objective of a jury is to listen to the evidence, consider it, apply it to the law and come to a 
decision. The letter states — 

Quite aside from attempting to achieve a balanced jury, a situation can also arise where the occupation 
of a potential juror raises a concern for a defence counsel that their client may be prejudiced if that juror 
was not challenged. 

So far be it from the prosecution actually trying to massage a jury, what we have is a defence lawyer thinking 
that a profession will taint the juror’s ability to be indifferent to the result and to properly consider the evidence. 
What profession might that be? The letter states — 

Common examples are jurors who are … bank officers or security guards in an armed robbery trial … 

All of a sudden because someone is a bank officer or a security guard, they will be biased if someone they do not 
know is being tried for bank robbery! If I were to suggest that Aboriginal people on juries could not give a true 
verdict according to the evidence, it would cause outrage amongst community members, yet here we have a 
defence lawyer telling us that we should judge people’s balance, impartiality and ability to do their job according 
to their oath all on the basis of their profession. The letter gives another example — 

day-care workers or teachers in a child pornography or child sex abuse trial. 

The defence does not want someone based on the fact they are a teacher or a childcare worker. Even if the case 
involves someone who they have no connection with and do not know anything about until they hear the 
evidence and even if they do not form any preconceptions about this person, as they are instructed to do, but 
listen to the evidence and form their judgement on that evidence, they are automatically tainted by reason of their 
profession. How extraordinary! It is no different from the sort of sad tale that Hon Sue Ellery repeated that 
somehow it was thought that women could not be trusted to make sensible decisions on juries. It is absolutely the 
same and it is being proffered as a critique of the reduction in the number of challenges. What criminal lawyers 
really do not want is to lose their opportunity to massage a jury according to what they think will achieve a result 
that is favourable to their client—not justice; an acquittal. The letter continues — 

I also know as an ex-prosecutor that some prosecutors tend to “jury-shop” i.e. challenge jurors that they 
perceive may not be “on side” with the prosecution case eg young jurors who are selected for cases 
involving drugs. 

What; are prosecutors that dim that they think that all young people take drugs or are sympathetic to people who 
take drugs? I have never encountered that attitude. I do not know how the author of this letter used to exercise 
his challenges as a prosecutor, but it is not something I ever taught my junior prosecutors, and it is certainly 
nothing I did myself. I will tell members, if they are interested, a bit about how I used to exercise it. The letter 
goes on — 

That opportunity — 

That is, to jury shop — 

will simply increase if the prosecution is allowed the same number of challenges as the combined total 
of the defence in trials involving more than one accused. 

Really! 

Mr Percy goes on and his comments are even more revealing, I quote from the uncorrected Hansard — 

In a case where a young child has been killed, for instance, its probably best to exclude young mothers 
from being jurors. 

There you go! Women cannot actually act rationally, can they? They cannot do it. They have a little kid and they 
automatically think that they must get rid of a guy who has been charged with some offence against children, 
because they cannot act rationally and cannot act in a disinterested fashion in accordance with the evidence. This 
is what is proffered by these people. Mr Percy goes on — 

In a case where the accused is a police officer, it is best that one be able to challenge all jurors with 
known police affiliations. 

What? Is it because they happen to know a police officer? How do they know that? The only way they can know 
that is by challenging for cause. If they have the evidence of it, challenge for cause. But it is just a nonsense. Mr 
Percy goes on — 
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In an incident between two rival clubs or football teams, it is best to exclude affiliates of either camp. 

There you go! That narrows the number of people in this trial of peers, does it not? So, who is left? Practically 
no-one, unless it is someone that Mr Percy thinks will find a favourable verdict for his client. We are not talking 
about a balanced jury at all; we are talking about one that is being massaged. So much for the idea of balance. 
Mr Percy goes on — 

In a small community where the accused is a prominent businessman, doctor, accountant, the extended 
web of his clients should be open to challenge from the prosecution and the defence. 

Its basic fairness. 

What; should we increase the number of peremptory challenges to 200 and get rid of the whole town? 

The way challenges operate is in a far more restrained fashion. I am not talking here about defence lawyers who 
have their own ideas. I should add that Ron Cannon, a very experienced veteran defence lawyer, used to make it 
a practice never to challenge jurors. He always relied on his ability as an advocate and on confidence in his case. 
He could always get up in front of a jury at the end of a trial and tell them, “Look, you know, the prosecution 
challenged a few people. My client is confident that all of you will do your job properly in accordance with the 
evidence, and I am confident of that as well.” That is the message he would send out. He never felt the need in 
his probably half a century of practice to challenge jurors and to try to pick and choose the ones he wanted to 
achieve a favourable verdict. 

But the way that challenges are used, if used sensibly, is to get rid of the people that, by way of information one 
might have or for some other reason, have demonstrated that they may not be indifferent to the outcome, or are 
simply disinterested—I mean in a different sense, as in uninterested—in the process itself and have no respect 
for it. They may be people who turn up and show by their attitude that they do not want to be there, they are not 
interested in participating and they are not going to do their job with any diligence. That happens rarely. This is, 
I suppose, a bit pertinent to the question of Aboriginal people on juries. The member for Mindarie claimed that 
in all of his years of practice he had never had a jury with an Aboriginal person on it. I find that a little unusual 
because there were Aboriginal people on juries on cases I prosecuted, and there is no doubt in my mind that they 
took the job as seriously as anyone else, and I had confidence in that happening.  

On occasions I have challenged potential jurors who have been Aboriginal. In country towns, where we know 
that there is a small and tight-knit community and where the offender may be related to that juror, it is not simply 
a question of the prosecution trying to get rid of someone who may be favourable to the accused, but getting rid 
of someone who, by a better than even chance, is not only not disinterested in the outcome but also may be 
embarrassed by the outcome if they try to do their job diligently. It is a fact that many of the Aboriginal people in 
these communities are interrelated or regarded through their extended family as being part of the family of the 
accused and having allegiances to them. Whether the jury returns, say, a verdict of guilt unanimously or by a 
majority, there is a risk that they will suffer for it and that they, their families or their children may be targeted 
and blamed for the outcome. I know that that happens because I have had experience with Aboriginal witnesses 
in trials involving Aboriginal accused. They really do want to do their job and give evidence but they are afraid 
of the consequences.  

There is a good reason why we might challenge an Aboriginal person on a jury, either because they may be 
related to—we find that out through a variety of sources—or we discern that they are concerned about the fact 
that they may have to sit in trial on a member of their community and suffer the consequences of it afterwards. If 
members think that is far fetched, I will use an example involving a witness at a trial in a town that I will not 
name because I do not want to embarrass the people concerned. An Aboriginal person who was not even 
connected with that town had blown into town 24 hours before, gone out on the tiles and beat up a young 
Caucasian fellow outside a nightclub. He king-hit him, stomped on him and caused serious damage to him. 
Many of the witnesses were Aboriginal people. One of them, an elderly gentleman who had had a criminal 
history of violence and said he had turned over a new leaf, said he saw this bloke do it and, as far as he was 
concerned, this guy ought to go to jail for it and he was going to give evidence. He was not worried about what 
others in the community might say. A young lady said she was there and she saw it and she did not know him. 
She was prepared to give evidence. The Aboriginal liaison officer, her mother, approached me and asked 
whether I really needed her daughter as a witness because it would look bad for her as a liaison officer to the 
court, a person on the public payroll and there to ensure that Aboriginal people have some contact with the 
administration and feel comfortable with the system. She was concerned for herself and her position that they 
might not look favourably on her anymore, so she did not want her daughter to give evidence. That is the way it 
extends. That is part of the reality of what goes on in country towns. It does not happen so much in the city but it 
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happens. There have been numerous Aboriginal people on my juries and I have never had a problem with them, 
except for one who turned out to be deaf halfway through the trial.  

So much for the question of challenges. The Attorney General, as he has made clear, takes a dim view of 
peremptory challenges. As far as he is concerned, a jury should be chosen at random and we take what we get. 
He has been persuaded to not pursue that view and has reduced the number of challenges to three per party and 
three for the prosecution for each accused in a trial so that there is an equal opportunity to dispose of people who 
may be perceived to be unsuitable. The defence can exercise its challenges in whichever way it likes. The 
prosecution, as a rule, does that only if it has a reason to. We are not after an unbalanced jury; quite the contrary. 
We want a range of people on a jury. We do not want all men, we do not want all women, and we do not want all 
old people. As a prosecutor I want a mix of people who are representative, because the objective is to achieve a 
just result based on the evidence; there is no point in achieving something otherwise. 

By way of example, just after the introduction of Criminal Procedure Act 2004 I had a trial in Albany involving 
10 accused, and each of them had five challenges. I had five overall; I think I used three. The defence used most 
of theirs, but not all. That trial involved an incident in Mt Barker that was quite notorious, and the witnesses and 
jurors had been drawn from the whole region—Mt Barker, Albany, Denmark, Walpole—and there was a fair 
trial without the defence fussing about needing an unlimited number of challenges.  

The question of whether lawyers ought to serve on juries is now academic. The issue was raised in the other 
place, and the government has adopted the view that lawyers of any field of practice be exempt from jury 
service. As pointed out by the Attorney General in the other place, that was not because of any suspicion that 
lawyers might misuse their position in a jury room to influence juries—lawyers are, after all, meant to be officers 
of the court. No doubt they can be just as biased as anyone else one way or the other and have particular views, 
but the government is confident that they could do their job properly when required to be true to their oaths or 
affirmations to return a verdict in accordance with the evidence. The decision to reinstitute ineligibility for 
lawyers was made because of the recognition that the community may form the perception that lawyers may 
have some additional influence. It is pretty fair to say that after every trial when the result does not go the way 
the general public thought it should, it blames either the clever defence lawyers or the incompetent prosecutors, 
so lawyers have a pretty rough run; in any case, the issue is academic. We have adopted the proposal that 
lawyers again be ineligible to serve. Members will notice that page 2 of the supplementary notice paper contains 
a raft of amendments dealing with that issue. The intention there is really a tidy-up job after the consideration in 
detail process in the other place; it is to refine the amendments made in the other place to make them consistent 
and remove anomalies. The intent is not to change what was done in the other place, and I will seek the house’s 
support to make those necessary changes and polish up the drafting in due course. 

As to the question of the age of jurors, as Hon Sue Ellery has pointed out, times have changed. Not only have 
attitudes changed towards people in the community, but also—as I think was observed in one of the other 
debates today in the context of aged-care homes—people live longer and retain their physical and mental 
faculties longer. Once upon a time 50 years ago, the idea of 75-year-old people travelling around the country and 
behaving like 50-year-old people was probably unheard of. Nowadays, with improved nutrition generally across 
the community, improved education and an improved quality of life, people in at least Western Australia are 
enjoying a better lifestyle at an older age.  

They have something to contribute. Many people of that age contribute to community organisations by way of 
their efforts and involvement in their communities. There is no reason they should be excluded from civic 
responsibility and the opportunity to contribute to society by being members of juries. They provide that level of 
experience in life that is often denied youth. The government makes no apology for increasing the age of 
eligibility to 75. It has been suggested that some people who have spent their lives serving the community might 
feel it is time to call a halt to it. They can always apply under the exemption provisions regarding hardship and 
other commitments and the like, if that is what is necessary, or to defer their jury service. I think one will find 
that many are interested in continuing to serve on juries  

I have already touched on the Aboriginality of jurors, I think the term was, and the fact that the bill does not do 
the hard work to capture all the people in the community. I am not sure how one does that. The objective here is 
to establish a system for jurors to be representative of the community. If we are to set quotas of people from 
particular backgrounds, professions, ages and the like to encourage certain people to go on juries, we will not 
have something that is necessarily representative of the community. But it is difficult to understand how one 
might sensibly do that anyway. Aboriginal people are no more or less likely to be chosen at random than anyone 
else in the community who is on the electoral roll. Whether they finally get selected is another issue, but unless 
we start tampering with the peremptory challenges, then we will not get anywhere with achieving that sort of 
goal. I do not know how one achieves the objective of having greater Aboriginal involvement. In my experience, 
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the problem has been that, at least in country centres where there is a dispersed population and they are 
particularly disadvantaged, they just do not turn up in answer to their summonses. Short of arresting them and 
bringing them in to serve on juries, which would defeat the entire purpose of some civic involvement in the 
process, I do not know how we would do that. Unless some concrete suggestions are put forward, I do not think I 
can say anything more useful about that.  

Likewise the idea that people with mental illnesses or mental deficiencies somehow ought to be on juries 
because they are people who might end up before a jury so they ought to be somehow represented on a jury. I 
would have thought it was anathema to the whole idea of a rational discussion as to the merits of the evidence 
and in weighing up evidence that people who are mentally disturbed serve on juries in order to make them 
somehow representative of the community. I expect there are a number of people with mental infirmities in life 
who do slip onto juries. The system is not perfect; there is no way of finding out whether they have mental 
infirmities unless they behave bizarrely and are excused or they self-report that they may be likely to encounter 
some issue or are seeing a doctor or the like. I would have thought as a matter of principle that we do not want 
people who are unable to make rational decisions on a jury where the objective is to achieve justice according to 
law and evidence.  

Likewise the issue of vulnerable people not being represented. Short of a quota system on a jury I do not know 
how that can be achieved. I would have thought it was anathema to the idea of a random selection of people. 
Apropos the question of women and the story that Hon Sue Ellery told, we will note that one of the exemptions 
of right that is being eliminated from the Juries Act is that of pregnant women being excluded. That might be a 
convenience to many pregnant women, but it does not say anything about the representative nature of a jury if 
we allow them to simply say, “Look, I don’t want to do this.” The assumption on the government’s part is that as 
many people as possible ought to be eligible for jury service. The pool ought to be as deep and as wide as 
possible, and, unless there is a very good reason for excluding a profession or category of person, everyone 
should be eligible and required to do their civic duty. 

A comment was made that 10 000 people will immediately be available for jury service in the event that these 
amendments are agreed to. That tends to focus on those who have exemptions as of right, such as pregnant 
women, people having the full-time care of children under 14 years of age or the full-time care of infirm, 
incapacitated or aged persons, those in exempt occupations and the like. I have been given some figures in an 
annotated form. According to the Sheriff’s Office, which of course is responsible for the summoning and 
administration of jurors, in 2009–10 across Western Australia, 367 women claimed an exemption as of right on 
the basis of pregnancy; 7 476 people having the full-time care of children under 14 years of age claimed an 
exemption; 844 persons resident with and having the full-time care of infirm, incapacitated or aged persons 
obtained exemptions from jury service; and 2 272 claimed on the basis of exempt occupations. By removing 
those exempt occupations, or at least whittling them down to the barest minimum, we will immediately throw up 
something like more than 2 000 people who we might expect, because of those occupations, would be educated 
and intelligent people who could make a positive contribution to the administration of justice and who 
previously were able to say, “It’s not convenient; I don’t want to do it.” 

That brings me to the issue of pay. That matter is being reviewed. It does seem paltry, and I suppose it is. What 
one must remember is that this is a civic duty and responsibility, in the same way as voting is. It is not pay for a 
job. There is no gainful employment involved in attending for jury duty. There is an inconvenience; I will grant 
members that. Expenses are covered. Likewise, if someone has paid employment, they are reimbursed any loss 
of salary or wages. If they are paid by their employer, the employer is reimbursed. Those who are not reimbursed 
are those who do not have paid employment. One might argue the merits of whether, say, mothers with children 
ought to be paid at some level or another, but one also has to have regard to the economics of the situation. A 
vast amount of money is spent on just getting together a pool of jurors so that from that pool enough people can 
be randomly selected for the trials in a particular week. One might be high minded about it and set a basic wage 
for something that is not a job but is remuneration for people who are not in fact losing any pay and are having 
their expenses covered. But there are economic arguments in that. It is not something that I understand the 
government is eager to do, and certainly not in the present economic circumstances. If we take the barest 
minimum of, say, 1 000 persons being summonsed in a week in Perth—that would probably be a modest 
amount—even $15 a day comes to $15 000 a day. That is not counting the expenses that are reimbursed or the 
wages and earnings that are repaid. It is a vast sum of money involved for the administration of justice. One can 
argue what a notional value should be if someone is unemployed and comes along to jury duty. I would not have 
thought that unemployed people ought be paid to perform a civic duty. They are not doing anything else. They 
may be looking for jobs but they are not losing anything by the experience.  

I have covered challenges for cause. A variety of other issues have been addressed. I refer to the penalty issue 
that Hon Giz Watson raised of $800. The way things have been done until now is not by an infringement notice 
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process but by a process involving the summonsing of people who have failed to attend. That can involve a vast 
number of summonses. It became apparent in regional centres that a lot of people were simply not turning up. It 
was particularly endemic in areas where there were forms of employment that paid very well, such as mining 
centres. For a long time, the standard fine for not turning up was about 200 bucks. For a person who is 
disadvantaged or poor, 200 bucks is a lot of money. The solution of course is to answer the summons and turn up 
to court and do the job. But assuming a person does not turn up, there is always a thing called the Fines 
Enforcement Registry. If a person does not turn up at a later date, they would be summonsed to attend and a 
judge would declare at the end of a session anyone who has not attended for jury duty will, unless they can show 
cause—that is, a good reason why they did not attend—automatically be fined $200. That is the fine that is 
imposed. Because of the increasing number of people who could not be bothered to attend, and because $200 
was a fairly small amount for those earning several thousand dollars a week, judges then increased the penalty to 
about $400. It could be higher now, I do not know. But $800 seems a reasonable amount for something that 
involves an expense to the court and a diminution of the administration of justice and the ability to call on a pool 
of people representative of the community. If a person happens to be disadvantaged and cannot pay, there are 
avenues for relief. The fine can be met in other ways. I do not think the idea of hardship is particularly relevant.  

Hon Giz Watson has foreshadowed an amendment to include in the relevant documents some statement of the 
consequences. We will get to that in Committee of the Whole. The government does not support that. It is an 
administrative thing. I think it is reflective of the documents anyway that are produced by regulations. We do not 
see a need for it to go into the legislation. We can deal with that later.  

The current position is that as well as members of Parliament being ineligible to serve on juries, parliamentary 
officers are ineligible to serve on juries not only while they hold their office but also thereafter. Originally, the 
government was of the view that that exemption should be removed and that parliamentary officers ought also be 
subject to jury service. A contrary view has been expressed. Indeed, representations from the Clerk of the 
Legislative Assembly and the Clerk of this house were made based on a variety of arguments, but at the end of 
the day the government accepts that parliamentary officers ought be ineligible to serve on juries. The argument is 
based not so much on the question of the service they provide to Parliament, but more one attentive of the 
potential for a breach of parliamentary privilege, which extends to parliamentary officers as much as to 
members. This government is sensitive to the preservation of Parliament’s privileges and authority. It is better to 
not get into a debate about whether or not the requirement to serve in another court—namely, a law court—at a 
particular time would be a breach of parliamentary privilege. Therefore the government has chosen to support 
the reintroduction or, rather, the maintenance of, an ineligibility provision for parliamentary officers. Hon Giz 
Watson has produced a form of words that are a little more refined than the current position, which simply refers 
to parliamentary officers. The Law Reform Commission expressed doubt about who may or may not be a 
parliamentary officer. The government has chosen to accept the formulation proposed by Hon Giz Watson to 
specify who is regarded as a parliamentary officer and who will be ineligible for jury service. They will be the 
Clerk of each house, the deputy clerks, the clerk assistants, the Sergeant-at-Arms and the Usher of the Black 
Rod. It is the government’s view that they are what are strictly regarded as officers of Parliament or 
parliamentary officers. That also helps eliminate uncertainty in the event that someone who happens to be 
working in Parliament or its precincts is summonsed to jury duty and does not know whether or not they are 
eligible. It certainly clarifies the matter for the Sheriff’s Office of Western Australia. We are talking about half a 
dozen people. That will not matter much in the scheme of things. The ineligibility provision will apply only 
during the course of holding office. Once the specified parliamentary officers retire or leave for another 
occupation, they will be eligible for jury duty and will be able to contribute to the administration of justice using 
their life experience, knowledge and intelligence. We will support Hon Giz Watson’s amendment. 

I think I have touched on the question of the abolition of juries. I note that Hon Linda Savage has expressed 
views that she has gleaned from other commentators. I do not think she expressed her own view about whether 
she believes juries are a good idea or a bad idea. Perhaps that is academic because, as far as the government is 
concerned, juries are here to stay—at least during our administration. We believe that the institution ought to be 
refined and improved rather than be done away with, unless a very good reason can be shown to do it, and none 
has been demonstrated to date. Hon Linda Savage asked whether there was any evidence that a change in the 
composition of juries would alter the outcome of a jury. The answer is no, and there cannot be. The verdicts of 
juries are inscrutable. The criticism could be levelled at them that they do not give reasons for their decisions, 
but how they could practically give reasons for their decisions defeats me. It is hard enough to get five members 
of a standing committee to give a view on something; it takes an awful lot of work. It simply would not be 
practical for a jury of 12 laypeople to give a summary of the evidence as well as their views of the law when 
giving reasons why they reached a certain conclusion. It is anathema to the process. They are asked one 
question—whether a person is guilty or not guilty—and are required to answer it. One cannot tell whether the 
composition of juries will alter the outcome. However, if the idea is that we are seeking justice and a jury 
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representative of the community who brings into a courtroom the combined life experience, intelligence and 
commonsense of members of the community, one can only assume that we will get a better outcome and also an 
improvement in the public’s perception of how the jury system is working, because they can be satisfied that 
professions such as pharmacists, doctors and the like are not excluded and are not opting out of their civic duty, 
and that people who are representative of the community serve or are likely to serve on a jury. That will enhance 
the reputation of the jury system, and the government is confident that it will improve its operation. On that note, 
I move that the bill be read a second time. 

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Brian Ellis) in the chair; Hon Michael Mischin (Parliamentary 
Secretary) in charge of the bill. 

Clause 1: Short title — 

Hon MATT BENSON-LIDHOLM: I will make a few observations to the parliamentary secretary. I apologise 
for not being in the chamber for most of the second reading debate; I was out on urgent parliamentary business, 
so I could not necessarily make a significant contribution to it, but I have a number of observations and a few 
questions I would like to put to the parliamentary secretary to get some sort of feel for particular areas pertaining 
to regional, rural and remote parts of Western Australia. 

The parliamentary secretary made a strange comment to Hon Linda Savage to suggest that she had perhaps 
gleaned her information from, and structured her questions around, issues that she may well have read about 
somewhere or taken from newspapers or some other source. I want the parliamentary secretary to understand 
that, as a rural-based member of Parliament who has engaged in jury duty on a couple of occasions, I have some 
observations and questions that very much reflect upon my experiences in regional Western Australia. I also 
want him to understand that I am particularly supportive of the jury system. However, I also point out that I 
believe that there are issues with our jury system, and I think it is timely for this bill to come before us. I say that 
because, let us be honest, if we do not make amendment bills such as this, over time an inappropriate situation 
that has prevailed for five, 10 or 20 years will never be rectified. I am sure the parliamentary secretary would 
agree with me that those sorts of issues need to be addressed.  

I was particularly pleased with a number of issues that Hon Sue Ellery and Hon Giz Watson made mention of 
during the second reading debate. As I have said, my experience as a juror has caused me to have serious 
concerns about some of these issues. My question to the parliamentary secretary is: how does the government 
intend to address these issues? These issues may have been canvassed previously, but I would like the 
parliamentary secretary to take on board my concerns. The parliamentary secretary has addressed the question of 
Aboriginality, but I still have a slightly different slant on that issue. 

In my home town of Albany, one of the problems is the capacity for us to find more jurors. The nub of this 
amendment bill is that we need to increase the number of people who present for jury duty. I can tell members 
that on the last occasion that I presented for jury duty, so many challenges were being made that when they got 
to us, as the later jurors for the series of cases in front of the courts, the summoning officer told us that there 
were to be no more challenges, because, firstly, people were not turning up for jury duty; and, secondly, there 
were not enough people available to be called up for jury duty anyway.  

One of the issues in my country town is public transport. Another issue is accessibility to the courthouse, 
particularly for people who are disabled. I believe that during the second reading debate the issue of disabled 
people was mentioned. Given the antiquity of some of our courthouses, that is a particular problem. I would like 
the parliamentary secretary to make some comment on that matter. More than likely, that is not covered in this 
bill, but I certainly need it to be put on the record.  

Another interesting issue for small country towns is juror anonymity. I do not know whether that is dealt with in 
this bill, but I want to know whether there is any capacity for the parliamentary secretary to make a comment 
about whether that could be dealt with in the future in some way. Again, on one occasion when I was called for 
jury duty, I had to declare knowledge of the people involved in the case. If a person who is well known in a 
community is called for jury duty, that may give rise to some issues. The solution may be to move those sorts of 
cases to larger country centres, or, indeed, to Perth. I am sure the parliamentary secretary would understand that 
when a person in a country town has any prominence in the town, being called for jury duty in very sensitive 
cases is a significant issue. Another issue is public recrimination. I want to know whether the parliamentary 
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secretary thinks that may pose a problem; and, if so, how that can be controlled, and whether he would deem it 
appropriate that that be incorporated into regulations, perhaps in association with this bill.  

One issue for Indigenous people is language. The parliamentary secretary made a comment about 10 or 15 
minutes ago about the capacity for Aboriginal people to be called for jury duty. However, the point also needs to 
be made that in some country towns, there is a significantly greater percentage of people of Aboriginal extraction 
than is the case in other towns. That is a significant issue in the Agricultural Region, particularly in the town of 
Geraldton, and I would not mind the parliamentary secretary making a comment on that.  

Another very significant point that is associated with Indigenous Australians is attendance at funerals and the 
capacity for exemptions to be granted in that sense in regional and rural parts of Western Australia. There is also 
an issue with instructing summoning officers to be more lenient when granting exclusions, particularly in the 
farming community. Obviously, with the drought in Western Australia, farming families face significantly 
greater hardships in earning their income than do metropolitan residents who are called up for jury duty. I put it 
to the parliamentary secretary that during cropping and harvesting times, these are important issues to people 
who live in the bush. Are there associated compensation or payment issues that might address those sorts of 
problems? I would doubt it, because we are talking about investments of literally millions and millions of 
dollars. Could costs associated with rural and regional juries be a compelling argument for trials to be held more 
in cities, in places such as Bunbury, Fremantle or, indeed, Perth? There are also issues that relate to fly in, fly out 
workers in some of our big mining centres, which likewise pose significant problems. Another concern, although 
it is very much linked to people who find it difficult to get public transport, is the ageing populations in many 
large country towns and how that will impact on the volume of jurors in our system.  

Notwithstanding the above issues, as I said before, hopefully the jury system is here to stay. I am not a sceptic in 
that regard, although there are problems that have been talked about by other members even prior to tonight. The 
jury system in the bush needs urgent reform. I would like the parliamentary secretary to explain how this could 
be achieved in the context of this bill. On that note, I trust the parliamentary secretary will excuse what may 
seem to be an attempt on my part at a second reading debate, but, as I said, I did not have the capacity before to 
do just that.  

Hon MICHAEL MISCHIN: Some of the questions that Hon Matt Benson-Lidholm posed can be answered 
with reference to the philosophy behind the prosecution of cases. It is the practice and principle that a person 
who is to be tried for a serious offence on indictment be tried, if at all possible, in the community in which the 
offence was committed. That is part of the involvement of the community in the administration of justice. It is 
one thing to read in the newspaper about an offence that has been committed in, say, Albany, but the community 
is entitled to see justice being done; hence courts are open to the public, and members of the public can go and 
see justice being administered and local media outlets can report on it. In that way people are able to see that 
there are consequences to the commission of crimes in the event that the accused is found guilty, and they can 
see the sentencing process and the like. It is part of the principle of involving the community in the 
administration of justice. Therefore, it is not likely that we would find offences that are committed in, say, 
Albany being tried in Bunbury or in large metropolitan areas—if there are any others apart from Perth—because 
the bias would be towards having that trial in Albany, or at least in the regional centre closest to where the 
offences were committed.  

The case in 2005 to which I referred involved a brawl between two Aboriginal families at Souness Park in Mt 
Barker, which the honourable member might recall from those days, and was tried in Albany, even though there 
was a considerable amount of concern on the part of the court’s administration people about the practicability of 
fitting 10 accused into what was then the Albany courthouse—a building that plainly had never been designed 
for anything of that magnitude. Various other steps were explored, such as having the trial in the town hall and 
things like that, simply on the basis that it was an offence that had been committed in that area and people were 
entitled to see the trial played out and to be involved in the administration of justice. The other factor in those 
sorts of cases is that most of the witnesses come from the local area, so we also need to consider the pragmatism 
of having a trial held somewhere so that not only the local community is entitled to see that justice is done, but 
also — 

Hon Matt Benson-Lidholm: Parliamentary secretary, I take your point and I apologise for interrupting. Perhaps 
I could alert you to serious issues associated with, say, sexual assault whereby maybe fathers or stepfathers and 
the like are involved with daughters and young girls, and the sort of issue you are talking about is not perhaps 
appropriate to be out there in the public domain, because very frequently names are certainly not mentioned in, 
for instance, our daily newspaper. Would you consider that to be an issue of significance? 

Hon MICHAEL MISCHIN: It has not been until now, but that is an issue for not only the prosecuting authority 
as to where it presents the indictment—because the Director of Public Prosecutions can present the indictment in 
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any court in Western Australia—but also the courts and their administrators. I am simply saying that the practice 
and the policy have been, for as long as I can remember, that the prosecution indicts in the area where the 
offence is alleged to have been committed, unless there is a good reason it ought be elsewhere. From time to 
time an indictment has been presented in a different locality because of concerns that a person may not receive a 
fair trial or for some other pragmatic reason. However, as a general principle, that is the way it happens, and it is 
not likely to change any time soon. Therefore, some of the matters that the member has raised must be 
considered against that background.  

On the question of juror anonymity, there are already provisions for the protection and security of the identity of 
jurors. Accused are no longer allowed to keep a copy of the jury list, as was once the case; it has to be returned 
to the court, and it is provided to counsel only if counsel is representing an accused. Provisions under 
section 43A of the Juries Act empower a judge, if the judge considers it necessary to protect the security of 
persons summonsed or sworn as jurors, to make various orders to restrict the information that is available to the 
community or the parties in order to protect the identity of jurors and to protect them from recriminations. I must 
say that, in my experience, I do not recall any cases of jurors being the subject of recriminations. It may be 
simply that the information never got back to me. I do not recall any case in which it has happened, but I am sure 
it has. 

Hon Matt Benson-Lidholm: I suggest to you that probably in a rural and regional sort of environment the 
capacity for that to happen is much greater than in the city where I have likewise been a juror. 

Hon MICHAEL MISCHIN: I am sure that is right, at least in theory. Whether it actually happens is another 
thing. I could say the same about witnesses in a trial involving a local person: there is always the risk of 
recriminations against witnesses. It is a fact of human experience. There is always that possibility, but we do not 
throw up our hands and say that we are not going to have trials. 

Hon Matt Benson-Lidholm: No. Not for even one minute am I suggesting that. 

Hon MICHAEL MISCHIN: People can be charged with offences. If jurors are influenced or if there is any 
recrimination, people can be dealt with by way of criminal charges. However, there is not much more, other than 
the measures that are already available under the Juries Act, to protect jurors from undue influence and 
recrimination. If the honourable member wants to make some suggestions, I am sure the Attorney General will 
be only too happy to consider them. However, as presently advised, we are not aware of any issue in that regard, 
and certainly this bill does not purport to change the measures that are available. 

I am informed that the research conducted by Professor Judith Fordham did not reveal any external interference 
in juries, which is a comfort. Having regard to the work she has done and the access she had to jurors, I would 
have thought any realistic sense of concern would have been revealed. That is not to say that I have not had 
people telling me, “We would never be jurors on a bikie trial or something like that because they go out and hunt 
you down and kill you”, and that sort of thing. A lot of it is fear that is not based on fact. Generally, if anyone 
has a problem with an accused, it would be a witness, and not much of that happens. But there is the potential; I 
grant the member that. As I indicated in some of the anecdotes that I told about trials, the problem is in very 
close-knit communities. Perhaps people in Aboriginal communities for particular reasons are likely to be worried 
about that as a realistic possibility more than anyone else. 

In the provisions on the capacity to attend court for people who are infirm and the like, exemptions are 
introduced in proposed section 34H(2), which reads in part — 

… a person who is summoned has a good reason to be excused from the summons if, because of … 

(a) the nature of the person’s business or occupation; 

(b) a special or pressing commitment that the person has;  

(c) mental impairment affecting the person;  

(d) a physical disability that the person has;  

(e) the person’s state of physical health;  

(f) other circumstances personal to the person, 

… would cause undue hardship or serious inconvenience to the person, the person’s family or the 
general public. 

It is true that many courthouses around Western Australia were not designed for easy access by the disabled. I 
had a case in Geraldton many years ago with a juror in a wheelchair. I assisted in constructing a ramp so that he 
could get up into the jury box. As it happened, he was challenged by the defence and we had to wheel him back 
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out again, so it was all for nought. But there you go! That is a matter for court administration and the like, rather 
than a matter for the Juries Act itself. 

Hon Matt Benson-Lidholm: Certainly that would impact, albeit in a small way, on the volume of people that 
the system would have at its disposal to be part of a jury system.  

Hon MICHAEL MISCHIN: That is true. They are not being excluded; they are eligible. In fact, they are 
required. I am sure that if a question of physical disability was involved, in my experience the court staff would 
do everything they could to ensure that they are available at the back of the court if that person wants to be 
involved in the system. This gentleman did. He was not going to use the excuse that he was in a wheelchair to 
get out of jury duty, although he could have, but he wanted to do it.  

Hon Matt Benson-Lidholm: Admirable. 

Hon MICHAEL MISCHIN: Indeed. The court staff tried to make that happen. As to public transport and the 
like, there are particular problems in country areas, and they are common to anyone, not just jurors being 
summonsed for jury service. Expenses are reimbursed. I am not sure whether payments are made in advance by 
way of vouchers and the like but certainly any expenses incurred when travelling for jury service are reimbursed.  

As to farmers and the like and people who have particular issues such as attending funerals, whether they are 
Aboriginal or not is by the bye. 

Hon Matt Benson-Lidholm: I wouldn’t have thought so. If you live in regional and rural parts of Western 
Australia, it is perhaps more accentuated, particularly given that people do travel significantly greater distances 
with the sort of family structures they have and the sort of lifestyles they lead. I would beg to differ.  

Hon MICHAEL MISCHIN: Perhaps I had not expressed myself clearly. With respect, I think the member may 
have misunderstood the way I said it, perhaps a little flippantly. Exemptions are available for the deferral of jury 
service, as I have indicated. Undue hardship or serious inconvenience is a reason for being excused from jury 
service. I would have thought that if it was harvest time and every hand was needed on the farm or some other 
crisis had arisen, such as a family difficulty, a funeral or the like, that would be a good excuse for a sheriff’s 
officer to excuse a person from jury service. In any event, when a juror comes before a court and their name is 
called—or rather when their number is called because names are not used nowadays—that person can raise the 
issue with the judge and the judge can make a decision accordingly. There have been occasions on which I have 
seen a person who has had a particular circumstance that may affect or distract them from jury service and they 
may not have fitted with the previous criteria to allow excusal. Then the prosecutor or sometimes the defence 
might peremptorily challenge that person in order to relieve them of the anxiety of having to sit in a jury for a 
period of time and fret about their other circumstances and not have their mind on the job. There are pragmatic 
solutions. If anything, the bill improves the situation rather than detracts from it. 

I think those are all the issues that the member has touched on. If not, I ask him to please let me know.  

Hon MAX TRENORDEN: I want to make a couple of comments on the short title of the bill. First, I really 
appreciate the efforts of the hard-working parliamentary secretary, who took time to listen to a range of views on 
this bill. I got a briefing last week. I was the only person who attended. Unfortunately, I was not able to attend 
earlier briefings. I found out that the original bill would remove the exemption for parliamentary officers from 
jury service; I would have voted against that bill. I am a strong supporter of juries but we do not ignore 800 years 
of hard-fought history. I am sure that if those people had presented and asked for an exemption, they would have 
got it, but that is not the point. The point is that we have a separation of powers in any democracy. As members 
of Parliament, we are excluded from the bill. The important people who work in the chamber have to be exempt 
from jury service, otherwise we would give away 800 years of hard-fought ground. In fact, if members look back 
at the history, deaths occurred over this issue. I congratulate the Attorney General on that point. He has shown a 
capacity to listen in all aspects of his ministries, which I appreciate, and I wanted to put that on record.  

I have a son-in-law who is a qualified lawyer. He went into insurance law and now he is an assessor, but he is 
exempt from jury duty. I think that is very strange. Many lawyers do not practise law, and I wondered about the 
percentage of lawyers who do not practise law; I think it would be very high. I think the exemption for lawyers is 
a strange point, but it is not one I am going to argue.  

My main purpose for standing was to express my support for the Juries Legislation Amendment Bill 2010. I am 
a big fan of juries, and the history of democracy and juries, which dates back to the Ancient Greeks, is important, 
and I hold that history and tradition close to my heart. The exemption of parliamentary officers is a very 
important point also, and I understand that members such as Hon Giz Watson and a number of others got 
involved in that debate as well, so it was not just me who raised that issue; it was important that those points 
were made 
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Hon MICHAEL MISCHIN: I just wanted to say to Hon Max Trenorden that the question of the removal of the 
exemption for parliamentary officers was a recommendation, in fact, of the Law Reform Commission. The 
government has chosen to do something different, having listened to the force of arguments raised in favour of 
retaining the status quo. I thank Hon Max Trenorden for his support of the bill. 

Hon LINDA SAVAGE: I thought clause 1 would be an appropriate time for me to again ask about an issue I 
raised during my contribution to the second reading debate. I understand that Hon Michael Mischin made 
reference to me while I was absent from this place, and he may have answered the issue I raised when he did 
that. I am sorry that I was not in this place. During the briefing provided I said that I would be interested to know 
the methodology that will be used to assess or benchmark whether some of the aspirations of the bill are being 
achieved. I will read a part of the second reading speech that states — 

This bill is motivated by the principle that public confidence is enhanced when juries are drawn from 
the broadest possible number of citizens as this inherently makes juries more representative of the 
community as a whole. 

During the second reading debate, I said that I understood that a wider pool of jury members, which I think this 
bill will achieve, will mean that there will be more people immediately available to be summonsed for jury duty, 
although I am not sure whether there is actually a bottleneck because of the lack of people eligible to be called 
upon.  

My other point is related to the statement in the second reading speech that this legislation will inherently make 
juries more representative of the community as a whole. The words have a ring to them that sounds desirable, 
and I wonder about the basis on which having a higher number available will make them inherently more 
representative of the community; and, if that is something that is sought, whether there will be research 
undertaken about the future make-up of juries. 

Hon MICHAEL MISCHIN: I made some reference to that during my reply while the member was absent on 
urgent parliamentary business. I suppose the starting point is where we look at the various exemptions as of right 
or otherwise that are already contained in the Juries Act. To take an example, if the objective is one of having as 
broad and as deep a pool of people in the community to draw on to perform the civic duty of being jurors to 
stand in judgement of fellow members of the community, removing as many exemptions that people might avail 
themselves of is a good starting point. I will talk about the people who are currently entitled to be excused from 
serving as jurors and who, one might think, on the face of it, if required to do so and if they were not able to 
simply exempt themselves by way of their occupation but by having to demonstrate hardship or serious 
inconvenience and could not avail themselves of a deferral of jury services, as is contemplated by the bill, would 
have an enormous amount to contribute to the proper administration of justice and to the deliberations of jurors. I 
mentioned findings of the Law Reform Commission report of many of the anecdotal criticisms of juries: they are 
all unemployed people or housewives; they are all too old or too young, or whatever it happens to be; and there 
is no-one with an education beyond year 12. All this kind of stuff is nonsense. But they are the perceptions. Part 
of improving the system would be to, if not restore, then at least enhance the public’s confidence in the jury 
system that it is representative of the community.  

Some of the people, for example, who are currently entitled to be excused from serving as jurors are: full-time 
operational staff of the State Emergency Service, officers and firemen of permanent fire brigades, pilots 
employed by the Royal Flying Doctor Service, medical practitioners registered under the Medical Practitioners 
Act—if actually practising, dentists, veterinary surgeons, psychologists, midwives and nurses, chiropractors, 
physiotherapists in private practice, pharmaceutical chemists who have a business and osteopaths who are 
practising. All these people do important jobs and have businesses and the like, but that is already a significant 
number of intelligent people with worldly experience who might contribute sensibly to the administration of 
justice. Currently, they need only say, “I’m an osteopath, I don’t want to do it,” and get relieved of it. Also 
exempt are persons in holy orders or who preach or teach in any religious congregation, but only if they follow 
no secular occupation except that of a school teacher; and pregnant women. I made mention of the bias that had 
been against women generally. I would have thought that there is nothing inherent in pregnant women that 
would justify making them ineligible by saying, “I don’t want to do it.” They are capable of doing an awful lot of 
things until they are ready to give birth. Persons are exempt who reside with and have full-time care of children 
under the age of 14 years. That is an awful lot of people—just about every mother. Persons are exempt who 
reside with and have full-time care of persons who are aged, are in ill-health or are physically or mentally infirm; 
and people who have reached the age of 65. We are extending it, of course, to 75. That already throws up a vast 
pool of people. As I indicated, simply removing those exemptions as of right, means something like 10 000 
people would be eligible to be called as jurors, and be required to serve as jurors unless they could establish 
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hardship or serious inconvenience to them or someone else in the community. We are already broadening the 
level of experience and so on. 

I understand that the Sheriff’s Office conducts its own surveys and the like and compiles its own statistics on 
people who are excused or who claim an exemption for various reasons, and it does juror profile summaries. One 
of those summaries was tabled by the Attorney General in the other place on 22 February, and I am happy to 
table the same document. I think the source is data compiled from everyone in Perth—unfortunately, not from 
country areas—who emerges from a trial having served on a jury. It provides the employment status of those 
people, their age and various other demographic information, including their nationality, language, gender, and 
whether they are Aboriginal or Torres Strait Islander and the like. 

The CHAIRMAN: Can the parliamentary secretary identify that document again so that members know exactly 
what he is tabling? 

Hon MICHAEL MISCHIN: It is a juror profile summary tabled by the Attorney General on 22 February 2011 
covering Perth data only. 

The CHAIRMAN: Would the parliamentary secretary like to seek leave to table that document? 

Hon MICHAEL MISCHIN: I seek leave to table the document. 

Leave granted. [See paper 3148.] 

Hon MICHAEL MISCHIN: In terms of gauging the success or otherwise of the legislation, we hope to see 
some changes in those figures to ones that are favourable in that they show that the ages are more widely 
distributed rather than being at the top end of the demographic in the 40s and 50s and the like. We hope to see a 
greater number of people from professions involved in jury work and so on. It will be for others to judge whether 
that is representative of the community. Bearing in mind that jurors are selected at random—oddly enough, some 
people may serve on juries several times during their life while others are really anxious to never see the inside 
of a courthouse or a jury room—and the vagaries of statistics and random selection, we hope to see some change 
in the figures, and we will detect the trends from then on. But one would expect that there would at least be a 
greater variety of people to choose from, which would eliminate some of the perceptions that might be held by 
the community. 

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4: Section 104 amended — 

Hon GIZ WATSON: This clause deals with the amendment to the Criminal Procedure Act 2004 that will 
change the number of peremptory challenges. I want to talk a little more about that matter because it is important 
and is fairly fundamental to this bill. I noted in my contribution to the second reading debate that it was not a 
recommendation of the Law Reform Commission in its report of April 2010 to change this provision. The 
parliamentary secretary spent some time in his response countering some of the issues that I raised in my speech, 
which were not my words but the words of people who work in the criminal justice system, particularly, for 
example, the Criminal Lawyers’ Association. For the benefit of the chamber, I will refer to some of the 
comments made in the Law Reform Commission’s report on the question of peremptory challenges. I will not 
read it all because I made the point that a number of elements are pertinent to peremptory challenges, one of 
which is randomness, but the second element raised in the report is impartiality. I think that was the point that 
the parliamentary secretary was making about challenges by the defence, arguing that they were hardly impartial. 
I do not disagree. Obviously, the role of a defence lawyer is to try to get their client off. I am not pretending that 
is not the case. I am sure we could debate for a long time the merits of the way the system is set up to do that, but 
that is what we have.  

In terms of impartiality, page 20 of the Law Reform Commission’s report states — 

It is often claimed that peremptory challenges undermine impartiality because one side can ‘stack’ the 
jury in its favour. This argument was the primary rationale for the abolition of peremptory challenges in 
England in 1989. In particular, it has been noted that abolition in England was prompted by a series of 
highly publicised cases where it was reported that co-accused had ‘pooled’ their peremptory challenges. 
However, as one commentator observed:  

[A]lthough the efficacy of the ‘packing’ theory attained popular credence that view is difficult 
to sustain as a matter of common sense. It suggested that once a juror was challenged, defence 
counsel could somehow influence the choice of replacement juror who is of course also chosen 
by ballot. 
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Significantly, the available empirical evidence at the time does not appear to have supported the 
abolition of peremptory challenges in England. It has been reported that a study conducted by the 
Crown Prosecution Service did not find any evidence that the use of peremptory challenges increased 
an accused’s chance of acquittal. Nonetheless, as the Commission acknowledged in its Discussion 
Paper, the potential to ‘stack’ a jury with ‘favourable’ jurors is greater in cases involving multiple 
accused because co-accused can join forces in an attempt to obtain a jury of a particular composition. 

Perhaps the parliamentary secretary might like to clarify this for me: it seems, when one looks at the words in the 
second reading speech, that perhaps the McLeod case might have influenced the Attorney General, and in fact 
the government, rather than accepting the recommendation of the Law Reform Commission, has moved an 
amendment to reduce the number of peremptory challenges.  

To continue that point on impartiality, the final paragraph in that section states — 

However, when examining the affect of peremptory challenges on jury impartiality the argument runs 
both ways. Just as peremptory challenges can be exercised in an attempt to obtain a favourable jury they 
can equally be used to exclude jurors who are biased. Hence, it has been claimed that peremptory 
challenges are ‘one of the principal safeguards of an impartial jury’. 

The second point I want to go to, which the parliamentary secretary raised, is the question of representativeness, 
which I guess is closely related to impartiality. The Law Reform Commission report again went into this in some 
detail. The report states — 

Because peremptory challenges can alter the composition of a randomly selected jury, it is argued that 
they undermine the principle of representativeness. In his submission, the Chief Justice of Western 
Australia expressed the view that it is common for peremptory challenges to be used to ‘distort the 
balance of a jury because of a perceived forensic advantage arising from that distortion’. On the other 
hand, the joint submission from the District Court and the Supreme Court of Western Australia 
observed that the current empanelment processes  

strike a good balance between a truly random selection process and allowing the parties some 
input into the final composition of juries, without there being any danger of distorting jury 
composition so that they would not truly represent the nature of the community from which 
they are drawn. We note that neither here, nor in Victoria, where the matter has been 
investigated, is there any statistical support for the proposition that juries are not representative 
of the community. Anecdotal impressions to the contrary would seem to be flawed. 

The Commission agrees and notes that the available evidence in Western Australia supports the view 
that juries are, overall, broadly representative of the general community. 

The point I wish to make before we finish is that the Law Reform Commission’s view is worth listening to. 
Perhaps the decision to run counter to that view is more of a political one because of the controversy surrounding 
the McLeod case. I suggest that is not a good enough basis for change. Perhaps the parliamentary secretary can 
respond to that when he has the opportunity. 

Progress reported and leave granted to sit again, pursuant to temporary orders. 
 


